
344 

20 CFR Ch. V (4–1–14 Edition) §§ 655.74–655.76 

the ALJ is the final agency action. If a 
petition for review is accepted, the de-
cision of the ALJ will be stayed unless 
and until the ARB issues an order af-
firming the decision. The ARB must 
serve notice of its decision to accept or 
not to accept the petition upon the 
ALJ and upon all parties to the pro-
ceeding. 

(ii) Upon receipt of the ARB’s notice 
to accept the petition, the Office of Ad-
ministrative Law Judges will promptly 
forward a copy of the complete hearing 
record to the ARB. 

(iii) Where the ARB has determined 
to review the decision and order, the 
ARB will notify each party of the 
issue(s) raised, the form in which sub-
missions must be made (e.g., briefs or 
oral argument), and the time within 
which the presentation must be sub-
mitted. 

(6) ARB Decision. The ARB’s final de-
cision must be issued within 90 cal-
endar days from the notice granting 
the petition and served upon all parties 
and the ALJ. 

(h) Concurrent debarment jurisdiction. 
OFLC and the WHD have concurrent 
jurisdiction to debar under this section 
or under 29 CFR 503.24. When consid-
ering debarment, OFLC and the WHD 
will coordinate their activities. A spe-
cific violation for which debarment is 
imposed will be cited in a single debar-
ment proceeding. Copies of final debar-
ment decisions will be forwarded to 
DHS and DOS promptly. 

(i) Debarment from other foreign labor 
programs. Upon debarment under this 
subpart or 29 CFR 503.24, the debarred 
party will be disqualified from filing 
any labor certification applications or 
labor condition applications with the 
Department by, or on behalf of, the 
debarred party for the same period of 
time set forth in the final debarment 
decision. 

[77 FR 10166, Feb. 21, 2012] 

§§ 655.74–655.76 [Reserved] 

§ 655.80 [Reserved] 

§ 655.81 Application filing transition. 
(a) Compliance with these regulations. 

Except as provided in paragraphs (b) 
and (c) of this section, employers filing 
applications for H–2B workers on or 

after the effective date of these regula-
tions where the date of need for the 
services or labor to be performed is on 
or after October 1, 2009, must comply 
with all of the obligations and assur-
ances in this subpart. SWAs will no 
longer accept for processing applica-
tions filed by employers for H–2B work-
ers for temporary or seasonal non-
agricultural services on or after Janu-
ary 18, 2009. 

(b) Applications filed under former reg-
ulations. (1) For applications filed with 
the SWAs serving the area of intended 
employment prior to the effective date 
of these regulations, the SWAs shall 
continue to process all active applica-
tions under the former regulations and 
transmit all completed applications to 
the appropriate NPC for review and 
issuance of a labor certification deter-
mination. 

(2) For applications filed with the 
SWAs serving the area of intended em-
ployment prior to the effective date of 
these regulations that were completed 
and transmitted to the NPC, the NPC 
shall continue to process all active ap-
plications under the former regulations 
and issue a labor certification deter-
mination. 

(c) Applications filed with the NPC 
under these regulations. Employers fil-
ing applications on or after the effec-
tive date of these regulations where 
their date of need for H–2B workers is 
prior to October 1, 2009, must receive a 
prevailing wage determination from 
the SWA serving the area of intended 
employment. The SWA shall process 
such requests in accordance with the 
provisions of § 655.10. Once the em-
ployer receives its prevailing wage de-
termination from the SWA, it must 
conduct all of the pre-filing recruit-
ment steps set forth under this subpart 
prior to filing an Application for Tem-
porary Employment Certification with 
the NPC. 

[73 FR 78052, Dec. 19, 2008. Redesignated at 74 
FR 25985, May 29, 2009] 

EFFECTIVE DATE NOTE: At 74 FR 25985, May 
29, 2009, § 655.5 was redesignated as § 655.81 
and suspended, effective June 29, 2009. 

EDITORIAL NOTE: At 77 FR 10169, Feb. 21, 
2012, § 655.81 was removed and reserved; how-
ever, the amendment could not be incor-
porated because this section is currently sus-
pended. 
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